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1. Shipbroker

SOVIET FERTILIZER CHARTER PARTY

FOR SHIPMENTS OF FERTILIZERS INCLUDING MURIATE OF POTASH AND
UREA FROM U.S.S.R. PORTS

CODE NAME: “FERTISOV” PART |

2. Place and date

3. Owners/Disponent Owners/Chartered Owners/Place of Business

4. Charterers/Place of Business

5. Vessel's name

6. Class

7. Flag 8. GRT/NRT

9. DWT all told on summer load line

10. Laydays date (CL. 2)

12. Cancelling date (Cl. 3)

11. Present poslition (Cl. 2)

13. Port of loading (CI. 1)

14. Port of discharge (CI. 1)

/AN
15. Cargo (indicate whether full and complets cargo or part cargo; also state quantity in tons of 1000 % n@wln Owners’ option) (Cl. 1)

(Y

16. Loading rate (CI. 7)

17. urrage/rate (load.) (Cl. 9)

<> 67)3 Fertilizer loading equallzation charge (CI. 10)

19. Discharging rate (CI. 15)

N0

50. Demurrage rate (disch.) (CI. 18)

21. Despatch maney (disch.) (Optional) (CI. 20)

22, Consignees or thelr agents (state name ”@"&’M\“@W’

23. Freight rate (Cl. 24)

24. Frelght payment (state currency, mode and place of payment; also state
beneficlary and bank account) (Cl. 24)

25. Extra insurance, If any, Emited to (CI. 27)

26. General average to be adjusted/settled in (Cl. 35)

27. Brokerage commission and to whom payable (Cl. 39)

28. Place of arbitration (CI. 40)

29. Nos. of additional clauses attached, covering special provisions, if agreed

It is mutually agreed that this Contract shall be performed subject to the conditions In the Charter consisting of PART | including additional clauses, if any agreed and stated in
Box 29, and PART Il. In the event of a confiict of conditions, the provisions of PART | shall prevail over those of PART Il to the extent of such conflict but no further,

Signature (Owners)

Signature {Charterers)

Printed and sold by Fr. G. Knudtzons Bogtrykkerl A/S, 65 Toldbodgadse, DK-1253 Copenhagen K, Telefax +45 33 93 11 84,

by authority of The Baltic and International Maritime Council (BIMCO), Copenhagen.

NOTICES

to be communicated as shown overleaf



PART Il

“FERTISOV” Charter Party
PREAMBLE 1 Extra Trimming 80
Itis agreed between the party mentioned In Box 3 as Owners/Disponent 2 However, In case of loading cargo into 'tween-decks or shelter-decks 81
Owners/Chartered Owners (hereinafter referred to as “the Owners”) ofthe 3 extra trimming required by the Master shall be for the Owners’ accountand 82
Vessel mentioned in Box 5 and with particulars as specified In Boxes 67,8 4 time not to count. 83
and 9 and the party mentioned as Charterers in Box 4 (herelnafter referred 5
to as “the Charterers”) that: 6 9. Demurrage 84
Ifthe Vessel be detained beyond her loading time demurrage shall be paid 85
Voyage 7 by the Charterers at the rate per day as stated In Box 17 or prorata forany 86
The Vessel, being tight, staunch, strong and in every way fitted for the 8 part of a day. 87
voyage, shall proceed to the port of loading stated in Box i3 orsonear 9
thereto as she may safely get and there load always safe and afloat in 10
customary manner as and where ordered by the Shippers or thelr agents 11 10 Fertllizer Loading Equalization Charge 68
the cargo as described In Box 15, the Owners having a margin as stated in 12 The Owners shall pay at loading port the fertilizer loading equalization 89
Box 15. Being so loaded, the Vessel shall therewith proceed with all 13 charge at the rate as stated In Box 18 per 1000 kilos on Bill of Lading 90
convenient speed to the port of discharge stated in Box 14, as ordered on 14 welght. a1
signing Bill(s) of Lading, or 80 near thereto as she may safely getand there 15
dellver the cargo alongside any wharf and/or craft always safe and afloat 16 44, Bills of Lading 92
S e Conmanses Ssias pvyment ol righi RoooTD Iathe: 17, ™ e i etng whall B sigried ai it the "PRRTIOCVELLY BULOF Lo, 98
. form without prejudice to this Charter Party. The Charterers shallindemnify 94
the Owners if the Owners are held liable under the Bill of Lading In respect 95
Laydays Date and Present Position 19 of any clalm for which the Owners are not liable towards the Charterers 96
Laydays shall not commence before the date indicated in Box 10. 20 under this Charter Party. a7
Present position of the Vessel as per Box 11. 21
Cancelling 22 DISCHARGING 98
Should the Vessel not be ready to load before or at 16.00 hours on the 23 12. Advance Notices of Arrival 99
cancelling date as specified in Box 12, the Charterers shall have the option 24 The Master shall telagréph\ to the Consignees or thelr Agents (telegr. 100
of cancelling this Charter Party. 25 address as per Box 22) on'the Vessel's salling from the loading port stating 101
Should the Owners inform the Charterers upon the Vessel's salling from 26 the Vessel's name & ate expected arrival at the port of discharge. 102
her last port of call, whether a discharging port or not, or six days priorto 27 The notice of expects 8 Vessel's arrival at the port of discharge 103
her estimated date of arrival atthe loading portwhichever date Isthe earller, 28 shall also be g 8 hours prior to the Vessel's arrival. 104
stating that the Vessel cannot reach the loading port before the cancelling 29
date, the Charterers to declare by telegram to the Owners within 48 hours 30
whether they will accept the Vessel or notfor loading on the estimated date 31 13- 105
of her arrival atthe loading port. If the Charterers fall to do so the cancelling 32 to discharge the cargo shall be given within 106
date shall be extended to the date asked for by the Owners. a3 (Saturday to be considered as an ordinary office 107
e Master or on his behalf by ship’s Agent after the 108
val whether tHe Vessel is at or off the port and In berth or not. 109
LOADING 34 ticg Mot to be glven before the Vessel Is in all respects ready to 110
Advance Notices of Arrival 35 diechgrge)the cargo under this Charter Party. m
The Owners or the Master shall telegraph to Shippers “PROMEXPORT", 36
Moscow and “WNESHTRANS" at loading port 12 and 5 calender ds 14. Commeancement of Laytime 112

advance notice stating the Vessel's and Charterers’ name, date of
Charter Party, port of loading, approximate quantity required, as'well as
expected date of the Vessel's arrival at loading port. The Owners. ol
Master shall keep all the addressees advised of any altera
Vessel's expected arrival. Default under this provision she
considered as a breach of the Charter Party but ifthe O
fail to do this, 24 hours to be added to loading time.

The Owners or the Master shall telegraph to *

47

48

ng the'definite quantity 49

his behalf by ship’s 50

§of 08.00t0 17.00 on 51

olidays excepted, after 52

being physically and legally ready 53

df the Charterers/Shippers. 54

Vessel were in berth and the 56

58 67

The notice not to be given before the Vessel is in all respects ready to 58
receive the cargo under this Charter Party. 59
Commencement of Laytime 60
The laytime shall commence to count 6 hours after the notice of readiness 61
has been given. If loading be commenced earlier the time to count from 62
actual commencement. 63
Waiting for Berth 64
Time lost in waliting for berth, even when the Vessel Is lying off the port, to 65
count as laytime, Saturdays, Sundays and legal Holidays excepted. Time 66
used in shifting from point of waiting off the port until the Vessel's arrival at 67
or off loading berth, not to count. 68
Laytime 69
The cargo shall be loaded at the rate as stated in Box 16 per day of 24 70
consecutive hours, weather permitting, Saturdays, Sundays and Holidays 71
excepted unless used, but if used time actually used to count. 72
Overtime of the Vessel's officers and crew always to be for the Owners' 73
account. 74
Cost of Loading 75
The cargo shall be put on board the Vessel and well stowed/trimmed bythe 76
loading appliances free of any risk and expense to the Vessel, but the 77
Master to remain responsible for proper stowlng/trimming as regards the 78
Vessel's seaworthiness. 79

15.

16.

17.

18.

The laytime shall commence to count 6 hours after the notice of readiness 113
has been given. If discharging be commenced earlier the time to count 114
from actual commencement. 115
Ifthe notice of readiness has been given on Saturday or the day preceding 116
a holiday the laytime shall count from the commencement of ordinary 117
working hours on the next working day, unless discharging is commenced 118
earller In which case time actually used shall count. 119

Waiting for Berth 120
Time lost in waiting for berth, even when the Vessel is lying off the portto 121
count as laytime, Sundays and legal Holldays excepted. Time used In 122
shifting from point of waiting off the port until the Vessel's arrival at or offthe 123
discharging berth, shall not count. 124

Subsequent port(s) 125
Ifthe Vessel be directed for discharging to further port or ports the laytime 128
at subsequent port(s) shall count Immediately after arrival of the Vessel. 127

Laytime 128
The cargo shall be discharged at the rate as stated in Box 19 per working 129
day of 24 consecutive hours, weather permitting, Sundays and Holidays 130
excepted unless used, in which event time actually used shall count. Time 131
on Saturdays and on days before Holidays after cessation of the ordinary 132
working time and the time on Mondays and on days following Holidays 133
until commencement of the ordinary working time not to count as laytime 134
unless used, in which event time actually used shall count. 135

Cost of Discharge 136

The cargo shall be discharged by the Consignees free of any risk, liability 137
and expense whatsoever to the Owners. 138

Grab Discharge 139
The Vessel is suitable for grab discharge and no cargo to be loaded into 140
places inaccessible to grabs, namely into deep-tanks, bunker spaces, 141
wings and ends of 'tween-decks. However, the Master to have liberty of 142
loading in these places for purpose of stability of the Vessel, and any extra 143
expenses over and above the costs of normal grab discharge incurred for 144
the cargo not accessible to grab to be for the Owners’ account. Extra time 145
used for discharging from such places not to count. 146

Overtime 147

The Consignees shall have the liberty to require discharging outside 148
ordinary working time as defined in Clause 15, they paying overtime to 149
shore personnel. If such discharging is ordered by port authorities the 150
shore overtime expenses shall be equally shared between the Consignees 151
and the Owners. Overtime of the Vessel's officers and crew always to be for 152
the Owners' account. 153



19.

20.
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Demurrage 154 30. Deviation 223

If the Vessel be detained beyond her discharging time demurrage shallbe 155 The Vessel shall have the liberty to tow and to be towed and to assist 224
paid by the Charterers at the rate as stated in Box 20 per running day or pro 156 vessels In distress and to deviate for the purpose of saving life or property, 225

rata for any part of a day. 157 to sall without pliot and to call at any ports In any order, for bunkering or 226
other purposes, or to make trial trips after notice, or adjust compasses 227
nd/or radio equipment and reasonable exercise of any of these liberties 228
Despatch Money (Optional) 158 a
hall not m arture from the contractual route. 229
If agreed and stated in Box 21, the Owners to pay to the Consignees 159 Shol o100 duemed 1o be dep e it
despatch money at half demurrage rate for all working time saved at 160
discharging port. 161 31. Re-chartering 230
(This clause is optional and shall only apply if Box 21 filled in) 162 The Charterers shall have permission to re-charter or sub-let (wholly or 231

partly) the Vessel at any rate of freight without prejudice to the Charter 232
Party, and the Bills of Lading shall be signed at any rate of freight without 233

21. Winches and Winch 182 prejudice to the Charter Party, but the Charterers shall always remain 234
The Owners shall give free use, throughout the duration of discharge, of all 164 responsible to the Owners for due fulfiiment of this Charter Party. 235
the Vessel's winches as on board which are to be In good working order, of 165
running gear and of sufficlent motive power to operate all winches 166 32. Substitution 236
simultaneously. Any time lost by reason of any break-down of winches not 167
caused by carelessness of shore labourers to be deducted from laytime, 168 The Owners have the liberty to substitute a similar vessel on the terms of this 237
such time lost being calculated pro rata according to the total number of 169 Charter Party provided they give telegraphic notice thereof to the Charterers 238
winches in the Vessel. 170 latest 5 days prior to the probable date of the Vessel's arrival at loading port. 239
The Consignees shall provide and pay for winchmen from shore, who shall 171
be regarded as servants of the Consignees, but shall follow the instructions 172 33. Owners' Responsibliities and Immunities 240
of the Master In connection with the discharging. 173 (a) Notwithstanding anything herein contained no absolute warranty of 241
(This clause shall not apply if the Vessel Is gearless) 174 seaworthiness Is given or shall be implied in this Charter and itis expressly 242
agreed that the Owners shall have the benefit of the "Rights and 243
22. Shifting 175 immunities® in favour of the Carrier or Ship and shall assume the 244
' “Responsibllities and Liabilities” contained in the Enactment in the country 245
If the Vessal is required to discharge at more than one berth shifting costs 176 of shipment giving effect to the rules sef but in the international Convention 246
other than the Vessel's officers’ and crew's overtime shall be for the 177 for the Unification of certain rules relating to Bllls of Lading, dated Brussels, 247
Charterers’ account and time to count as laytime. 178 the 25th August, 1924 (the "Hague Rulsd”). i no such enactment s inforce 248
In the country of shipment the Mgticles Ill and IV shall apply. 249
23. Lighters 179 : amage to the cargo during the 250
The Consignees shall have the liberty to take delivery overside into lighters 180 : scharge. from the Vessel, howsoever 251
at thelr risk and expense and time used shall count. 181 583 252
or shall contain a clause 253
gueRules whelhnr they are compulsorily 254
255
GENERAL 182 actic theabove shail notbe liable for any loss suffered 256
24, Freight 183 by Chartefers througt non-performance or Improper performance 257
The freight shall be paid by the Charterers at the rate stated in Box 23 per 184 arte : ioned by causes beyond the Owners’ control or by 258
ton of 1000 kilos Bill of Lading weight, with the option to the Consignees 185 : ofquit of the Master, pliot or servants of the Owners In 259
(which must be declared in writing latest before breaking bulk) to pay on 186 gementof the Vessel provided that the Owners have 260
delivered welght, in which event the cargo shall be weighed simul- 187 diligence In performing the Charter. 261
taneously with the discharging by officlal welghers, the Consignees paying~]88
all expenses incurred thereby, but the Owners or their Agents haviRg 189 3 ser 262
libarty o provide check clerks at the Owners’ expense. ymers shall have an absolute lien on the cargo for freight, dead- 263
If the payment is affected on the basis of the Bill of Lading quantity the total 18 amurrage (Including damages for detention, if any) and average 264
freight less freight advance, if any, and cost thereof shall be pald bution due to them under this Charter, including necessary cost of 265
unloading of the cargo, unless the Consignees exercise their optior o aring the same. 266
weigh the cargo, In which case 90 per cent of the calculated amountof thi res ’
pect of the Owners’ claims protected by lien on the cargo, the 267
freight shall be paid on unloading of the cargo and the balance b paid 485 | cpanerars' llabllity under this Charter shall cease on the cargo being 268
upon the Owners presenting to the Charterers an outturn ce . : loaded, provided that the Owners have, without Incurring undue delay or 269
The Master to advise the Charterers of the date of complet ischarge, 19 expense, been able to obtain satisfaction of these claims by exercising 270
The freight shall be paid in the currency and in the mafine gschbes B the lien. 27
Box 24. (b) Securlty. - In case of disputes over items payable by the Charterers/ 272
Shippers/Consignees, the interested party shall have the option of 273
25. Disbursements ;rméi:;g a Iettta; of guan;ntt:le la‘suetc:.I by a first f:hnw b:x, in which event g;g
The Ow I apeis S A L] ers not to exercise lien on the cargo for suc ms.
st fapinibabaciim il s g Lo The letter of guarantee may provide that the undertaking contained therein 276
any, prior to the Vessel's arrival but lafe athe Vesé i becomes invalid If - within one year of its date of issue - the dispute has 277
from the port of loading. 204 neither been settied amicably, nor submitted to court or arbitration. 278
Freight Advance 205
’ 35. General Average 279
It required by the Owners, cash for the Vessels-erdinary disbursements at 206 General average shall be adjusted, stated and settled at the place as 280
loading port to be advanced by the Charterers at mean current rate of 207 indicated in Box 26 according to tl-;e York-Antwerp Rules, 1974, or any 281
exchange on the day of payment, subject to 2 per cent to cover insurance 208 odificati h ¢ 9 L J . Y 282
and other expenses. 209 modification thereof.
26. Dues and Charges 210 . :.Mdf o ::i
Port dues, pilotage, towage and other charges levied against the Vessel 211 08¢Ing ol
shall be paid by the Owners, they to be free of any dues and other charges 212 (a) ifthe Vessel cannot reach the loading port by reason of ice when she is 285
levied against the cargo. 213 ready to proceed from her last port, or at any time during the voyage, or on 286
her arrival, or If frost sets in after her arrival, the Master - for fear of the 287
Vessel being frozen in - is at liberty to leave without cargo; in such cases 288
27. Extra Insurance 214 this Charter shall be null and void. 289
Any extra insurance on cargo, if any, owing to the Vessel's age, class, flag 215 (b) If during loading the Master, for fear of the Vessel being frozen in, deems 290
and country where built to be for the Owners' account, but limited as 216 jtadvisable toleave, he has liberty to do sowith what cargo he has on board 291
indicated in Box 25. 217 and to proceed to any other port with option of completing cargo for the 292
Owners’ own account to any port or ports including the port of discharge. 293
28. Light 218 Any part cargo thus loaded under this Charter to be forwarded to 294
The Owners shall give free use of light, as on board, throughoutthe duration 219 g:ﬁ:ﬁo&:: t:: :m:::lra:n:z:gt:ianr:tb‘;a:::.;r:do't;htah:gé?;ilfgr:?eh;’ ggg
of loading/discharge. 20 frelght being paid on quantity delivered (Iin proportion if lump sum), all 297
other conditions as per Charter. 298
29. Agents 221 (c)Incase of more than one loading port, and if one or more of the ports are 299

The Owners shall appoint their own Agents at all ports. 222 closed by ice, the Master or the Owners to be atliberty either to load the part 300
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cargo atthe open portand fill up elsewhere for the Owners’ own accountas 301
under sub-clause (b) or to declare the Charter null and void unless the 302
Charterers agree to load full cargo at the open port. 303

Vioyage and discharging port 304
(d) Should ice prevent the Vessel from reaching the port of discharge, the 305
Consignees shall have the option of keeping the Vessel waiting until the re- 306
opening of navigation and paying demurrage, or of ordering the Vesseltoa 307
safe and immediately accessible port where she can safely discharge 308
without risk of detention by ice. Such orders to be given within 48 hours 309
after the Owners or Master have given notice to the Charterers/Consignees 310
of imposasibility of reaching port of destination. 311
(e) If during discharging the Master, for fear of the Vessel being frozen in, 312
deems it advisable to leave, he has liberty to do so with what cargo he has 313
on board and to proceed to the nearest safe and accessible port. Such port 314
to be nominated by the Charterers/Conslgnees as soon as possible, but 315
notlater than 24 running hours, Sundays and Holldays excluded, of receipt 316
of the Owners’ request for nomination of a substitute discharging port, 317
falling which the Master will himself choose such port. 318
(f) On delivery of the cargo at such port, all conditions of the Bill of Lading 319
shall apply and the Owners shall receive the same frelght as if the Vessel 320
had discharged atthe original port of destination except that if the distance 321
to the substitute port exceeds 100 nautical miles, the freight on the cargo 322
delivered at that port to be increased In proportion. 323

Strike 324

(a) Neither the Charterers nor the Owners shall be responsible for the 325
consequences of strike or lock-out preventing or delaying the fulfilment of 326
any obligation under this contract. 327
(b) Loading port. - In the event of strike affecting the loading of the cargo, or 328
any part of it, when the Vesselis ready to proceed from her lastportoratany 329
time during the voyage to the port or ports of loading or after her arrival 330
there, the Owners may ask the Charterers to declare that they agree to 331
count the laytime as if there were no such hindrance. Unless the Charterers 332
have given such declaration in writing (by telegram, if necessary) within 24 333
hours, the Owners shall have the option of cancelling this Charter. if part 334
cargo has already been loaded, the Vessel must carry It to the port of 335
discharge (freight payable on loaded quantity only) having liberty to 336
complete with other cargo on the way for the Owners’ own account. 337
(c) Expected Strike. - In the event of strike or lock-out which can reasonably 338
be expected - before the loading has commenced - to affect the discharge 339
of cargo, the Owners are at liberty to cancel this Charter unless the 340
Charterers declare (within 24 hours of recelpt of the Owners' notification of 341
intended canceilation) that they agree to count the Iaytlme at pp
discharge as if there were no such hindrance, without pré]
Consignees’ right of ordering the Vessel to a substitute portc :
accordance with sub-clause (d). Time for loading does not\
said 24 hours.
(d) Discharging port. - In the event of strike or lock-fut affe
discharging of the cargo on or after the Vessel's arrival 2

risk of being detained by strike or lock-o!
48 hours after the Owners have given
Vessel's readiness to discharge or of the

361
st learns about occurrence of strike or 362
lock-out shall Immedlatow notify the

sof the other party. 363
War 364
(“Voywar 19507) 365

1) In these Clauses “war risks” shall include any blockade or any action 366
which is announced as a blockade by any Government or by any 367
belligerent or by any organised body, sabotage, piracy, and any actual or 368
threatened war, hostilities, warlike operations, civil war, civil commotion, or 369
revolution. 370

39.

40.

2) if at any time before the Vessel commences loading, It appears that 371
performance of the contract will subject the Vessel or her Master and crew 372
or her cargo to war risks atany stage of the adventure, the Owners shall be 373
entitied by letter or telegram despatched to the Charterers, to cancel this 374
Charter Party. 3715
3) The Master shall not be required to load cargo or to continue loading or 376
to proceed on or to sign Bill(s) of Lading for any adventure on which or any 377
port at which it appears that the Vessel, her Master and crew or her cargo 378
will be subjected to war risks. In the event of the exercise by the Master of 379
his right under this Clause after part or full cargo has been loaded, the 380
Master shall be at liberty either to discharge such cargo atthe loading portor 381
to proceed therewith. In the latter case the Vessel shall have liberty to carry 382
other cargo for the Owners’ benefit and accordingly to proceed to and load 383
or discharge such other cargo at any other port or ports whatsoever, 384
backwards or forwards, although Iin a contrary direction to or out of or 385
beyond the ordinary route. In the event of the Master electing to proceed 388
with part cargo under this Clause freight shall in any case be payable on 387
the quantity delivered. 388
4) If at the time the Master elects to proceed with part or full cargo under 389
Clause 3, or after the Vessel has left the loading port, or the last of the 380
loading ports if more than one, it appears that further performance of the 391
contract will subject the Vessel, her Master and crew or her cargo, to war 392
risks, the cargo shall be discharged, or if the discharge has been 383
commenced shall be completed, at any safe port in vicinity of the port of 394
discharge as may be ordered by the Charterers. if no such orders shall be 395
recelved from the Charterers within 48 hours after the Owners have 396
despatched a request by telegram to the Charterers for the nomination ofa 397
substitute discharging port, the Owners shall be at liberty to discharge the 398
cargo at any safe port which they may, in their discretion, decide on and 399
such discharge shall bs deemed to be due fulfilment of the contract of 400
affrelghtment. In thé eve ;

ph by any Government or by any belligerent or by any 410
sad body engaged in civil war, hostilities or warlike operations or by 411
son or body acting or purporting to act as or with the authority of 412
srnment or belligerent or of any such organised body or by any 413
tee or person having under the terms of the war risks Insurance on 414

thn Vessel, the right to give any such directions or recommendations. If by 415
reason of or in compliance with any such direction or recommendation, 416
anything is done or is not done, such shall not be deemed a deviation. 417
(b) If, by reason of or in compliance with any such directions or recom- 418
mendations, the Vessel does not proceed to the port or ports named In the 419
Bili(s) of Lading or to which she may have been ordered pursuant thersto, 420
the Vessel may proceed to any port as directed or recommended or to any 421
safe port which the Owners in their discretion may decide on and there 422
discharge the cargo. Such discharge shall be deemed to be due fulfliment 423
of the contract of affreightment and the Owners shall be entitled to freight 424
as if discharge had been effected at the port or ports named In the Bili(s) of 425
Lading or to which the Vessel may have been ordered pursuant thereto. 426
6) All extra expenses (Including Insurance costs) involved In discharging 427
cargo atthe loading port or in reaching or discharging the cargo atany port 428
as provided in Clauses 4 and 5(b) hereof shall be pald by the Charterers 429
and/or cargo owners, and the Owners shall have a lien on the cargo for all 430 -
moneys due under these Clauses. 431

Brokerage 432

A brokerage upon the freight and deadfreight as stated in Box 27 Is due by 433
the Owners to the Brokers named Iin Box 27. 434

Arbitration 435

Any dispute arising under this Charter Party shall be referred to arbitration 436
at the place stated in Box 28 in accordance with the law and procedure 437
prevailing there. 438



